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Decree
on Promulgating the Law on Misleading Advertising
I hereby promulgate the Law on Misleading Advertising passed by the National Assembly of the Republic of Srpska at the Eighteen session, on 17 May 2012, and ascertained by the National Council on 28 May 2012, that the passed Law on Misleading Advertising does not jeopardize vital national interests of any of the constitutional nations in The Republic of Srpska.
Number: 01-020-1729/12
Banja Luka, 31 May 2012
The President of the Republic of Srpska
Milorad Dodik, m.p.

THE LAW ON  MISLEADING ADVERTISING

Article 1
1) This Law regulates the misleading advertising, forms of misleading advertising and trader protection against misleading advertising.
2) This Law refers to all traders, unless otherwise regulated by a special law.

Article 2
Certan terms used in this Law shall have the following meanings:
a) advertising shall mean every representation od trading, private-entrepreneurial activity, craft, free profession or any other economic activity, directed to promote goods and services, including immovable property, rights and obligations in order to ammeriorate the sale.
b) advertiser shall mean a person whose goods, services, activites or image is being recommended by the advertisement.
c) trader shall mean every business company, manufacturer or entrepreneur who sells goods and provides services to consumers as part of his or her economic activity or other comercial purposes, or any other person that acts in accordiance with his or her craft, business or profession as well as a person who acts in their behalf or at their expenses.
d) advertising message shall mean a notification that contains trader's indirect or direct recommendation related to his activites, goods, services or image, regardless of form, method or medium trought which a message is transmitted.
e) Code of conduct shall mean an agreement or set of rules enacted on voluntary basis and not prescribed by law or another regulation and throuh which the acting manner of traders commited to respect rules of Code of conduct regarding one or more business practices or economic sectors is conducted and
f) Code owner shall mean any entity, including an individual trader or group of traders, which is responsible for the formulation and alteration of the Code of conduct and/or for monitoring over the compliance with the Code of conduct.


Article 3
In terms with Article 1 of this Law, prohibited adverising shall be considered as misleading advertising and misleading comparative advertising.
Article 4
1) Misleading advertising shall mean an advertising which in any way, including its presentation, deceives or is likely to deceive persons to whom it is directed to or to whom it reaches and which, by reason of its deceptive nature, is likely to affect their economic behavior, as well as advertising which for those reasons, injures or is likely to injure a competitor on the market.

1) Misleading advertising shall be prohibited.
Article 5
1) In determining conditions whether a certain advertising is misleading, all features of that advertising shall be taken into account, particularly circumstances concerning: 
a) characteristics of goods and services, such as: 
1) nature and composition,
2) method and date of manufacture,
3) method and time of providing services,
4) availability,
5) quantity,
6) specification,
7) method of  use and appropriateness for use in certain purposes,
8) geographical or commercial origin, 
9) results that can be expected from using goods or services,
10) results of tests or checks carried out on the goods and services.
b) the price or the manner in which the price is calculated and
c) conditions on which the goods are sold or services provided; 
2) In the procedure, referred to in paragraph 1 of this Article, nature, performance and rights of the advertiser shall also be taken into account, such as:
a) identity and assets of the advetiser,
b) qualifications and ownership over industrial, commercial or intellectual property of the advetiser and
c) honors and awards of the advetiser.

Article 6
1) Comparative advertising shall mean any advertising which explicitly or by implication indicates a competitor on the market, or which explicitly or by implication indicates goods or services of a competitor on the market,
2) Comparative advertising shall be considered as prohibited if:
a) it is misleading in terms referred to in Article 4 of this Law, or in terms of the Law that regulates consumers protection in the Republic of Srpska.
b) it compares goods and services with different purpose,
c) unobjectively compares one or more relevant, representative or verifiable features of goods and services, including price,
d) creates confusion among traders, between the advertiser and a competitor regarding trade marks, trade names, mark (stamp) or  other distinguishing mark of goods or services that may lead to identification of the advertiser with his goods or services and goods or sevices of a competitor,
e) discredits or denigrates the trade mark, mark (stamp) and other distinguishing  business marks, goods or  services of a competitor;
f) does not compare products of the same origin, for products with origin designation, or for products where the origin is particulary important, 
g) unfairly uses the business reputation of a trademark, trade name, mark ( stamp) or others distinguishing marks of a competitor, or origin mark of competiting products,
h) presents his goods or services as an imitation or replacement for goods or services that have a protected trade mark, protected name or mark.

Article 7
1) Traders, associations of traders, advertisers as well as other interested persons that have legal interest in individual and collective protection from misleading advertising, shall be authorized by a claim to demand an order for suspension or prohibition of  misleading, or misleading comparative advertising by court.
2) The procedure referred to in paragraph 1 of this Article may be initiated against an individual trader or an association of traders from the same economic division that use the same or similar prohibited advertising or against the Code owner whose rules of conduct encourage the use of prohibited advertising.
3) The initiated procedure based on the claim referred to in paragraph 1 of this Article is urgent.
4) The claim referred to in paragraph 1 of this Article shall be submitted within six months from the day of the cognition of committed violation, or one year from the day of committed violation.
Article 8
For the trial procedure referred to in Article 7 of this Law, Commercial District Court (hereinafther: the Court) shall have matter and local jurisdictions, by the place of residence, or headquarters of respondent.

Article 9
1) In procedure referred to in Article 7 of this Law, the court shall not consider the circumstance whether the disputed advertising caused damage to someone, or whether the damage will probably be caused.
2) In procedure referred to in Article 7 of this Law on the first hearing court requires from the accused party to deliver an evidence that confirms the accuracy of dispute factual allegations, or assertions presented in advertising message.
3) If the accused party does not submit, or does not propose the reqiured evidence referred to in paragraph 1 of this Article, or if the court considers that the evidence is insufficient, dispute factual allegations presented in the advertising message shall be considered as incorrect.
Article 10
1) If the claim is found grounded in the procedure referred to in Article 7 of this Law, the court shall, with a verdict, order a suspension of  misleading, or misleading comparative advertising and prohibition of still unpublished misleading or prohibited comparative advertising to the accused party.
2) If the court adopts the claim in the procedure referred to in Article 7 of this Law, a verdict orders the accused party to publish the verdict in whole or partially at his or her own expenses, or to o publish a corrective of the advertisement in media, determining the manner in which the verdict or correction shall be published.
Article 11
1) A verdict which adopts the claim of association of traders in the procedure referred to in Article 7 of this Law, shall oblige the accused party that in relation to each trader in the context of association of traders refrain from future usage of the same or similar misleading, or prohibited comparated advertising that represented the subject of dispute in the procedure on the claim of association of traders. 
2) Every trader as a member of association of traders can claim the execution based on the verdict referred to in paragraph 1 of this Law within six months from the day of   enacting the verdict that adopts the claim of association of traders.
Article 12
1) Prior to the initiation, during or after the termination of the procedure referred to in Article 7 of this Law, until the execution is completed, the prosecutor may submit a proposal for determing court security measures to the court.
2) If the proposal referred to in paragraph 1 of this Article is found grounded, ruling the security measure determination, the court defines:
a) suspension of publication of misleading or prohibited comparative advertising to the opponent of provision, that is, to entities referred to in Article 7 of this Law  and
b) prohibition of publication of still unpublished misleading or prohibited comparative advertising to the opponent of provision, that is, to entities referred to in Article 7 of this Law.
3) The court may request an insurance of damage guarantee from the submitter of proposal for determing court security measures that may appear for the opponent of provision by specifying and implementing security measures.

Article 13
The provisions of the Law on Civil Procedure shall apply to the procedure referred to in Article 7 of this Law, if not otherwise prescribed by this Law.

Article 14
Initiating the procedure referred to in Article 7 of this Law does not exclude the possibility of prohibited advertising voluntary control of professional associations of traders or Code owners, nor does exclude the possibility that entities referred to in Article 7, paragraph 1 of this Law initiate the procedure with professional associations of traders or Code owners against those traders, groups of traders or Code owners that use or promote using of prohibited advertising.
Article 15
If advertising particular products or services, that is, prohibition or restriction of advertising in media is prescribed by special regulations, special regulations shall be applied.

Article 16
This Law shall enter into force on the eight day following its publication in the Official Gazette of the Republic of Srpska.

Number: 01-726/12
Banja Luka, 17 May 2012                                              	
The President
                                                                                         of the National Assembly
	Igor Radojičić, m.p.





